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o) APPEAL
Brief Facts of the Case :
M/s. Banas Enterprise, Legal Name: Kasi L Pathan,
11/8041/1, B/H. J.K.Marble, Near Ladbinala, Deesa Highway, Ta. Pelanpur,
3 01 i referred to as “the appellant’),

holding GST Number 24ANBPP4818P1ZL has filed appeal against Order-In-
Original No. PLN-SUPDT-GST-03/2022-23, dated 18.04.2023 (hereinafter
referred to as the “impugned order’) passed by the Superintendent, CGST &
C.Ex., Range-Palanpur, Division- Pelanpur, Gandhinagar Commissionerate
(hereinafter referred to as the “adjudicating authority’).

2(i). The facts leading to this case are that the appellant is engaged in
the business of trading of all kinds of iron and steel scrap and other scrap.
Intelligence received from CGST, Kutch Commissionerate, Gandhidham,
indicated that investigation against M/s. M.M. Alloys, Gandhidham and others
revealed that M/s. MM. Alloys and other firms viz M/s. Bankey Bihari
Industries and M/s. Shiva International were non-existent and were also not
operational from their registered premises. The said taxpayer is registered as
prictorship concern and Shri Kasimkhan Liyakatkhan Pathan as its

Intelligence received from CGST, Kutch Commissionerate,
/indhidham, conveyed that investigation conducted by the officers of CGST
Gandhidham in the case of M/s. M. M. Alloys, Gandhidham, and his other
related firms revealed that M/s. M.M. Aloys and other related firms i.e. M/s.
Bankey Bihari Industries and M/s. Shiva International denoted issuance of
invoices and passing on Input Tax Credit without supply of goods to various
units, since the units were non-existent and not operational from the registered
address the Input Tax Credit passed were inadmissible, incligible and fake. The
GSTR-1 filed by M/s. Bankey Bihari Industries having GSTIN
24DEFPSS942D1ZG  and M/s. Shiva International having GSTIN
24AMAPD6149H1ZD denoted issuance of invoices and passing on irregular

input .

The details are as under:-

Name of the | Iavoice No. & Date | Value TGST SGST | Towl invoice
supplier value

/s, Shiva | 51/16-19/253 566284 | 50966 50066 | 668216
International dated 11.06.2018

/s, Bankey | BBI/18-19/209 | 553059 | 49775 %9775 | 652610
Bihari Industries | dated 29.05.2018
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W/ Bankey | BBI/18-19/216 | 55809 | 50229 50229 | 658553
Bihari Industries | dated 30.05.2018

‘ ‘-rmn ‘1577@39' | 50570 1150970 ‘1379379

From the above details of fake invoices issued by the non-existent Supplier, it
appeared that the taxpayer-noticee had availed and utilised ITC to the tune of
Rs,. 3,01,940/- which appeared to be inadmissible.

Verification of information available in the GST Portal, it transpired

that the said appellant had received invoice without supply of corresponding
goods form M/s. Shiva International & M/s. Bankey Bihari Industrics. The said
appellant is stated to have discharged/reversed the amount of inadmissible/
inelilgible ITC availed by effecting necessary debit entries from their Electronic
Cash Ledger. However on scrutiny of the Electronic Cash Ledger as well as the
Electronic Credit Ledger it was found that the said appellant had reversed the
ineligible ITC of the above did not say fake/non-existent firms nor had they
debited the GST liability amount from their Cash/Credit ledger. This act of
non-payment/non-reversal of the incligible ITC got confirmed upon verification
of certified copy of the DRC-03 produced by the said appellant. It may be stated
that the said certified copy of DRC-03 was only a draft document (DRC-03).
This indicated that the appellant had not discharged its GST liability alongwith

3(1). ,  Accordingly, the appellant was issued Show Cause Notice. The

impugned Show Cause Notice has been adjudicated by the adjudicating

authority vide the impugned order dated 18.04.2023. The adjudicating

authority has passed the impugned order, which is briefly summarized as

below:

> That there was no such contract between the sellers (non-
existent/fake invoice supplier firms) and the buyer (the appellant)
either oral or written, The appellant has adopted modus operandi of
availing ITC only on the basis of fake invoices without physical
receipt of goods by loss of the government exchequer;

v

that during the course of investigation, the appellant was requested
to produce copies of invoices and other connected documents
issued by the supplier. However, no such evidence was submitted.
‘This goes to prove that the appellant tried to supress the facts from
the Department with an intent to evade payment of tax and ITC was
availed on the basis of fake invoice with male-fide intention.
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- that as the said appellant has not produced the copies of invoices
issued by the non-existent/fake firms/ supplier despite persistent
efforts made by the Department. Therefore, it is crucial to verify the
signature, indicated on the invoices and other end as the supplier
firms are non-existent/ fake firms it could he possible that the said
appellant might have availed fake ITC by arranging only invoices in
the name of M/s. Bankey Bihari Industries and M/s. Shiva
International;

- that the appellant had availed and utilised ITC based on the basis of
bogus/non-existent/non-functional documents. Therefore, it can be
said that the ITC has been availed/utilized by the appellant in
contravention of the provisions of Section 16 of the said Act, In this
view of the matter, the iregular/ admissible ITC of Rs. Rs.
3,01,940/- (CGST Rs. 1,50,970/~ and SGST Rs. 1,50,970/-) utilized
by the appellant towards their outward liab

s required to be
recovered from them in terms of Section 122 of the said Act and
similar provisions of the Gujarat State GST Act, 2017 along with
interest and penalty.

that Section 185 of the said Act stipulates that where any person
claims that he is eligible for input tax credit under this Act, the
burden of proving such claim shall lie on such person. In the

present the taxpayer has failed to safisfy the provisions of Section
16 of the said Act to establish his eligibility to ITC. The said
appellant has further failed to establish the ‘supply’ of goods, on
which ITC was taken, as no documentary evidence has been

produced establish contract, sale, invoice, payment of tax by the
bogus seller. The appellant has further failed to prove the veracity
of the signatures which is expected to be reflected in said invoices.
The appellant has further failed to prove the deliverance of goods
from the said supplier;

3(i). Accordingly, adjudicating authority confirm the demand of Rs.
3,01,940/- (CGST Rs. 1,50,970/- and SGST Rs. 1,50,970/-) under Section
74(1) of the CGST Act, 2017 read with Section 74 of the Gujarat GST Act, 2017
and appropriated Rs. 1,01,932/- paid by the appellant to the account of the
government and remaining amount of Rs. 2,00,008/- shall be paid alongwith
interest under Section 50(3) readwith Section 74(1) of the CGST Act, 2017 to ~
the tune of Rs. 3,01,940/- and penalty of Rs. 3,01,940/- under Section 74(1) of
the CGST Act 2017 read with Section 122(1)(vii) of the CGST-Act, 2017.
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4(i).  Being agerieved with the impugned order, the appellant preferred this
appeal on 20.07.2023 on the following grounds:-

_ that the Superintendent of CGST, AR-Palanpur, Palanpur Division
Gandhinagar Commissionerate has erred in law while passing the order under
Section 74 of the (CGST / SGST Act) for the year 2018-19 raising huge demand
of Rs. 3,01,940/ (CGST / SGST Act) and consequential interest and penalty
thereof. The order passed by the Lid. Assessing Authority deserves to be
quashed and set aside;

- The Lrd. Assessing Authority has grievously erred in law in arriving to
the conclusion that genuifie purchases made by the appellant from M/s. Shiva.
International (GSTIN - 24AMAPD6149HAZD) and M/s. Bankey Bihari
Industries (GSTIN - 24DEFPS5942D1Z0) are not genuine and appellant has
availed ineligible ITC as the said firms are either non-existence firms or issued
fake invoices. The entire allegation of the assessing authority arc based on
lurking doubts without brought any material on record. The assessing
authority has passed the order u/s. 74 of the OST Act. The action or the
assessing authority is unwarranted, unjustifiable and bad in law;

- The Lrd. Assessing Authority has erred in law in not considering various
documents and evidences submitted by the appellant in support of their
genuine transactions of sales and purchases. Applying provisions of section 74
contrary to the provisions of the Act and deserves to be quashed and set
MNe as there is no wrongful availment of ITC;

“The Lrd. Asséssing Authoritv has erred in law while passing order u/s.
fof the GST Act as the authority concerned has overlooked and violated
ffrovisions of section 6 of the GST Act as different authority again initiated
proceedings on paralle] basis on the same subject matter, therefore the action
is highly unjustifiable, unwarranted and pad in law;

- The Lid. Assessing Authority has grievously erred in law as the order was
passed without providing proper opportunity of being heard ie. in gross
violation of principle of natural justice.

- The Lrd. Assessing Authority has grievously erred in law in considering
and stating that appellant has availed ineligible ITC whereas all the purchases
are supported by legal and valid documents and appellant has satisfied
relevant provisions of the GST Act of claiming genuine and lawful ITC i,
section 16 and 155.

- The Lrd. Assessing Authority has grievously erred in law in charging
consequential interest and initiating penalty in absence of any mean rea,
contumacious conduct and guilty mind. Hence, the action of the Lrd, Assessing
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Authority deserves to be quashed and set aside and proceedings initiated for

interest and penalty deserves to be dropped.

Additional submissions:
4(ii). In further written submission submitted on 05.10.2023, the appellant

contended on the following points:-
(@) That during the personal hearing, the appellant has produced all the
documents before the adjudicating authority related to their genuine
transactions of purchases undertaken by them from such supplier.
However, the assessing authority has not accepted the contention of the
appellant and disallowed ITC of Rs. 3,01,940/- and passed the
assessment order u/s. 74 of the GST.

(b) That the appellant has not availed any ineligible ITC nor has only
obtained invoices from the suppliers without actual receipt of the goods.
In the case of the appellant, all the conditions satisfied u/s. 16 and 155
of the GST Act has been satisfied and compiled by the appellant. All the
transactions of sales and purchase are supported by legal and valid
documents and there is no dispute about the genuineness of the
transactions of sales and purchases, the goods so purchased by the
taxpayer has further supplicd to various recipients of the taxpayer hence,
sales and purchase transactions were genuinely shown and undertaken
by the appellant in their books of account and GST return filed by the, In
support of the genuine purchases made the appellant from such

suppliers submitted documents Le. copy of tax invoice, E-way bill, LR,
weighbridge receipt, ledger account, bank statement, certificate from
various suppliers certifying the supply made to the appellant, copy of
RTO of vehicle in which goods were transported, copy of form 3CD, copy
of balance sheet.

(¢) The appellant made reliance on the following judgments:

@) The State of Karnataka vs. Ecom Gill Coffee Pvt. Ltd. Il GSTR-1
SC;

() Mahalaxmi Geaning Pressing and Oil Industrics vs. State of
Maharashtra (2012)51 VST 1 (Bom.);

(i) Onquest Merchandize India Pvt. Ltd vs. Government of NCT of
Delhi 92018) 56 GSTR 177 (Del.)

(v) Gherulal Balchand vs. State of Haryana (2011) 45 VST 195 (P & H)

(9)  Alok Kundu vs. Joint Commissioner of Commercial Taxes (2020)
73 GSTR 385 WBTT

(vi) DY Beathle Enterprise vs. STO (2021) 91 GSTR 300 (Madras)
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PERSONAL HEARING:
5. Porsonal hearing in the matter was fixed on 18.09.2023, 26.09.2023,
05.10.2028 and 15.10.2023. However, no one appeared for the Personal
Hearing on the Scheduled dates and also not received any communication from.
respondent in this regard. The letters informing dates of Personal Hearings

were communicated through post at the time of filing of present appeal.

Discussion and Finding:

6. 1 have carefully gone through the facts of the case available on record
and grounds of appeal in the Appeal Memorandum as well as the oral
cubmissions made by the appellant at the time of hearing. The appellant has
been given the sufficient number of Personal Hearing, before deciding the
matter by this appellate authority however, no one responded to the PH letters.
Therefore, there is no other option to decide the matter except decide the same
as ex-pate. The issues to be decided in the present appeal are whether the
appellant had correctly availed ineligible ITC amounting to Rs. 3,01,940/- or

otherwise?

7). It is observed from the case records that Intelligence received from

S Kutch Commissionerate, Gandhidham, conveyed that investigation

P \ucted by the officers of CGST Gandhidham in the case of M/s. M. M.
, Gandhidham, and his other related firms revealed that M/s. M.M. Aloys
ther related firms i, M/s. Bankey Bihari Industries and M/s. Shiva
Tp#rmational denoted issuance of invoices and passing on Input Tax Credit
ithout supply of goods to various units, since the units were non-existent and
not operational from the registered address the Input Tax Credit passed were
inadmissible, ineligible and fake. Accordingly, the appellant was requested for
payment of outstanding GST liability along with applicable interest and
penalty. But the appellarit failed to discharge the GST liability. Scrutiny of
GSTR-3B of the appellant revealed that they had availed and utilized the ITC as
tabulated above to the tune of Rs. 3,01,940/- which are inadmissible.

(i), It is observed that the appellant stated that they have
discharged/reversed the amount of inadmissible/ ineligible ITC availed by
effecting necessary debit entries from their Electronic Cash Ledger. However on
scrutiny of the Electronic Cash Ledger as well as the Electronic Credit Ledger it
was found that the said appellant had reversed the ineligible ITC of the above
did not say fake/non-existent firms nor had they debited the GST liability
amount from their Cash/Credit ledger. This act of non-payment/non-reversal
of the incligible: ITC got confirmed upon verification of certified copy of the
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DRC-03 produced by the said appellant and found that the said certified copy
of DRC-03 was only a draft document (DRC-03). This indicated that the
appellant had not discharged its GST liability alongwith applicable interest
under Section 50(3) of the CGST Act. 2017, and penalty under Section 74(5) of
the CGST Act 2017 read with similar corresponding provisions under the
Gujarat GST Act. 2017.

8(i). In the instant case the main issue if of availed ineligible ITC by issuing
fake invoices and passing ineligible GST credit to various assessee. Accordingly
1 refer to the relevant extract of Section 16 of the CGST Act, 2017 provides
eligibility conditions for taking Input Tax Credit:-

Section 16, Eligibility and conditions for taking input tax credit.-

(1) Every registered person shall, subject to such conditions and restrictions as

may be prescribed and in the manner specified in section 49, be entitled to take
credit of input tax charged on any supply of goods or services or both to him
which are used or intended to be used in the course or furtherance of his
business and the said amount shall be credited to the electronic credit ledger of
such person.

(2) Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless,~

is in possession of a tax invoice or debit note issued by a supplier
red under this Act, or such other tax paying documents as may
cribed;

debit note in the manner specified under section 37;]
(b) he has received the goods or services or both.

2[Explanation.- For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services-

(i) where the goods are delivered by the supplier to a recipient or any other
person on. the direction. of such registered person, whether acting as an
agent or otherwise, before or during movement of goods, either by way of
transfer of documents of title to goods or otherwise;

(ij) where the services are provided by the supplier to any person on the
direction of and on account of such registered person;]

3ffba) the details of input tax credit in respect of the said supply
communicated to such registered person under section 38 has not been
restricted;]

(c) subject to the provisions of 4{section 41 5[**¥], the tax charged in respect
of such supply has been actually paid to the Government, either in cash or
through utilisation of input tax credit admissible in respect of the said
supply; and
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(d) he has furnished the retur under section 39:

gifl. As per the written submission the appellant has submitied the
documents in support of the genuine purchases made by them from their
suppliers. In this Tegard, whatever fact available on record, it is observed that
the appellant has failed to establish the gennsineness of the invoices on Which
17C was availed, as they were unable to prove e veraity of.the signature
reflected in the said invoices. The appellant also unable to prove the delivery of
goods from the said supplier as the said supplier has been non-existent/fake
{nvoice supplier firms as proved by department enquiry. Further it is observed
that the tax on the said supply is also not actually paid to the Government, as
the supplier has paid it through spurious ITC. Further as per Section 155 of
CGST Act, 2017 the burden of proof, in case of eligibility of ITC, availed by the
appellant, lies entirely on the appellant, [ refer £ the relevant extract of Section
155 of the CGST Act, 2017:

Section 155. Burden of proof.-

‘Where any person claims that he is eligible for input tax credit under this Act, the
burden of proving such claim shall lie on. such persor.

In the instant case the appellant has to prove his elighbiity to avail ITC
e light of aforesaid conditions, emumerated in Section 16 of the CGST Act,
 However the appellant has failed to satisfy all the mandatory conditions
ke him cligble for 1C on Supply of goods mentioned in invoices.

Blasi). Fusther personel heasing in the matter was fixed by the Appellate
uthority on 18.09.2023, 26.09.202, 05.10.2023 and 18.10.2023. However,
20 one appeared for the Personal Hearing on the Scheduled dates and also not
Lecelved any communication from respondent in this regard. This o€ to prove
that the appellant tried to suppress the facts from the Department with an
ntent to evade payment of tax and IC was availed on the basis of fake invoice
with male-fide intention.

9. Pusther in the instant case, the appellant has referred various
judgements in his written submission and in his addi onal submission. It is
bserved all the referred judgements were on different issue and no one is
{dentical to the instant case. Further provisions of the COST Act, 2017 read
with the IGST Act, 2017 and the SQST Act, 2017 is pretty clear on the said
{ssue of wrong availment and utilization of ITC. In the instant case it is
sbserved that the appellant had deliberately availed such inadmissible ITC with
sl intention to dofraud the Government Exchequer. As per Section 155 the
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burden of proving such claim shall lie on the appellant, however after given
several personal hearings, no one appeared on the scheduled dates and also
not received any communication from appellant in this regard.

10. In view of the above discussions, I do not find any merit in the
contention of the appellant so s to intervene in the impugned order passed by
the adjudicating authority. Accordingly, I find that the impugned order of the
adjudicating authority is legal and proper and hence upheld.

arfrerrat @1r oot it € snfrer 1 e Sve T & fRrmar &
The appeal filed by the appellant stands disposed of in above terms.

W\
(Adesh Kuraar Uain)
Joint Commissioner (Appeals)
Date:2}.11.2023
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<

(Sandheer Kumar)
Superintendent (Appeals)
ByRPAD.
M/s. Banas Enterprise,

cgal Name: Kasimkhan Liyakatihan Pathan,
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Deesa Highway, Ta. Palanpur, Banaskantha,
Gujarat-385001.
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